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trial.vi Cost estimates in Texas place its figure at $1.2 million.vii 

In short, in California today it is the economic costs incurred 
by retention of the death penalty, including the higher trial 
costs and the need to update the system, that is driving debate 
about the utility of capital punishment. In spite of that, in 2013, 
California voters defeated an initiative to abolish the death 
penalty in their state.

THINKING Critically

★★ 	Why does the “cruel or unusual” provision of the 
California Constitution change the orientation toward 
the death penalty and its legality?

★★ 	Why would California keep the death penalty in a 
symbolic sense but not actually use the practice?

★★ 	Does the cost of execution matter in the decision to 
impose the death penalty?

★★ 	Should Texas reevaluate its use of the death penalty 
based upon the costs of executing a prisoner?
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Although the full Fifth Circuit Court later overturned this ruling, the initial ruling is 
indicative of prevalent attitudes toward justice in Texas. Texas again made national 
news when, in 2007, the U.S. Supreme Court announced it would consider for the first 
time since 1972 whether the death penalty constituted cruel and unusual punishment. 
Michael Richard was scheduled to be executed in Texas that same day, and his lawyers 
scrambled to put together a request to stop his execution until the Court made its ruling 
on the constitutionality of lethal injection. Richard’s attorneys were working on their 
appeal late in the day when their printer malfunctioned. The attorneys called the Texas 
Court of Criminal Appeals, the highest criminal court in the state, and requested that 
the court stay open an extra twenty minutes so they could file the appeal. Texas courts 
have stayed open in the past to hear last-minute appeals, and three judges were at the 
appeals court in anticipation of a last-minute filing. In spite of that, presiding judge 
Sharon Keller reportedly told the attorneys that the Texas Court of Criminal Appeals 
“close[d] at 5:00.”57 Michael Richard was executed that day.

Although Texas’s criminal justice system has shifted some away from retribution 
in practice, Texans in general tend to favor retribution, and the death penalty is viewed 
as the fitting punishment for the crime of murder. Proponents of the death penalty 
in the state and elsewhere argue that it acts as a deterrent on crime. This argument 
manifests itself at the ballot box in the election of politicians, including state court 
judges in Texas, who are tough on crime. However, opponents point out that states 
without the death penalty have lower murder rates than states that use it. One study by 
the New York Times concluded that ten of the twelve states without the death penalty 
have murder rates that are lower than the national average, whereas half the states with 
the death penalty have murder rates that are higher than the average.58

Critics of the death penalty continue to emphasize that minorities disproportionately 
receive the death penalty. In July 2015, the Texas Department of Criminal Justice reported 
that since 1983, 44 percent of executed prisoners have been African American, 27 


